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STATEMENT OF FACTS

The principal question at issue is whether pre-

ferred wage claims shall take priority over tax

liens or whether tax liens shall take priority over

preferred wage claims and expenses of adminis-

tration. There is not sufficient money in the estate

to take care of all of these items.



2 G. W . Ingram, Trustee

The facts pertinent to this matter are simple

and undisputed. The store of the bankrupt, while

under attachment, was seized by the Sheriff of

Coos County for personal property taxes about a

week prior to bankruptcy proceedings. The prop-

erty was, therefore, in the possession of the Sheriff

under said tax levy at the time of the adjudication

of bankruptcy herein. Thereafter, the Bankruptcy

Court ordered the Sheriff to surrender the prop-

erty to the receiver and later the trustee in bank-

ruptcy, and ordered the assets sold. Coos County

filed a claim for taxes with the Bankruptcy Court,

which claim was later amended by permission of

the Referee so as to claim a lien on the proceeds

of the sale above mentioned. Coos County claims

a lien both by reason of its prior possession of the

assets and by reason of statutory provisions of the

State of Oregon contained in the Oregon Code

1930, Sec. 69-722.

The tax claim of lien on the proceeds of the

sale giving it priority over preferred wage claims,

etc., was objected to by the trustee, and a hearing

had before the Referee in Bankruptcy. The Ref-

eree decided in an opinion and order found at

page 20 of the transcript of record herein, that

the tax lien did not have priority over preferred

wage claims or over expenses of administration,

but that the moneys in the hands of the trustee

should be applied on the expenses of administia-

tion first, then on preferred labor and then on tax
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liens. Coos County appealed from this decision

and District Judge Fee reversed the Referee and

by his order, found on page 25 of the transcript of

record, provided that tax liens came first and that

the money in the hands of the trustee should there-

fore be applied in payment first, of tax liens, sec-

ond, expenses of administration, and third, pre-

ferred labor claims. The District Judge held that

the Bankruptcy Statute did not give priority to

preferred labor claims over tax liens, and further

that Congress v^ould not have the constitutional

right to so direct disbursements in Bankruptcy

Estates. From this decision the Trustee appeals.

POINT I.

Assignment I.

Congress has the constitutional authority to

provide in the Bankruptcy Act that tax liens may

be made inferior and paid subsequently to pre-

ferred labor.

Authorities

Oregon Code, 1930 Sec. 69-722.

Metcaif Brothers v. Barker, 187 U. S. 165; 47

L. Ed. 122.

Stratton v. New, 283 U. S. 318; 75 L. Ed. 1060.

International Shoe Company v. Pinkus, 278 U.

S. 261; 73 L. Ed. 318.

Sections 64 and 67 of the Bankruptcy Act.

Oliver v. U. S. 268 U. S. 1; 69 L. Ed. 817.
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Guaranty Title & T. Co. v. Guaranty Title &
S. Co., 224 U. S. 152; 56 L. Ed. 706.

State of New York v. Irving Trust Company,

22 A. B. R. (N. S.) 286, 288 U. S. 329; 77 L.

Ed. 815.

In the matter of Brannon, 19 A. B. R. (N. S.)

245; 53 Fed. (2nd) 401.

In the Matter of Glover Casket Company, 22

A. B. R. (N.S.) 24; 1 Fed. (Supp.) 743.

In Re Clarence W. Baldwin, 23 A. B. R. (N. S.)

523; 4 Fed. (Supp.) 90.

We must state in the first place that we find no

decision of the United States Supreme Court which

states in so many words, that Congress has this

authority. We do find statements to that eft'ect in

decisions of the lower courts as well as some de-

cisions doubting such right. We do find decisions

of the United States Supreme Court which, we

think, infer more or less clearly, that Congress

does have such constitutional power.

According to the Oregon Code 1930, Sec. 69-722,

we find the following with reference to personal

property tax liens:

"The taxes assessed upon personal property

shall be a lien upon all the personal property

of the person assessed from and after the date

when such assessment is made, and no sale

or transfer of personal property shall, in any

way, affect the lien for such taxes upon such

property."
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We think it is apparent that such a lien is similar

to other liens created by state statute such as a

judgment lien or an attachment or execution lien.

All of these liens derive their power from statutory

enactment of the state. If Congress has the con-

stitutional right to provide "by relevant federal

law" that under certain conditions such judgment

liens, attachments and executions shall be invalid,

it seems that it would have the same right to legis-

late with reference to tax liens also created by

state statute.

In the case of Metcalf Brothers v. Barker, 187

U. S. 165; 47 L. Ed. 122, the Supreme Court said:

"* * * * The lien, however, which was created

by the judgment has become discharged by the

provisions of Sec. 67 and the Metcalfs cannot

have the benefit of the decree which directs

payment to them of their judgments in the

actions at law because the preference created

by the decree was made null by the Bank-

ruptcy Act. * * * *

"In our opinion the conclusion to be drawn

from this language is that it is a lien created

by a levy or a judgment, or an attachment, or

otherwise, that is invalidated, and that where

the lien is obtained more than four months

prior to the filing of the petition, it is not only

not to be deemed to be null and void on adjudi-

cation, but its validity is recognized. When it

is obtained within four months the property is
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discharged therefrom, but not otherwise. * * *"

The court is here upholding the provisions of

relevant federal law invalidating certain liens cre-

ated by state statute.

In Stratton v. New, 283 U. S., page 318; 75 L.

Ed., 1060, at page 1086, the court states:

<* * * * p^^^ ^g ^j^g jj^j^ created by a judgment

entered within four months is avoided, the

court of bankruptcy has jurisdiction to admin-

ister the property regardless of the lien and

will restrain the prosecution of an action to

enforce it.

"The bankruptcy law contains no express

provision preserving liens acquired by legal

proceedings more than four months before the

petition is filed. But it is clearly implied that

they shall be saved from the operation of the

law, for Sec. 67(f) voids only liens obtained by

legal proceedings within that period. It has

consequently been held that those acquired

earlier, if valid under state law, are preserved,

and will be accorded priority by the bank-

ruptcy court in distribution of the estate, in

accordance with applicable local law."

From this citation it will be seen that the

Supreme Court is considering the voiding of liens

created by state statute by reason of express en-

actments in the bankruptcy statute. It is here

stated that if such liens valid under the state law
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are more than four (4) months old, that the lien

will be accorded priority in bankruptcy, but if it

is within the four (4) months' period prior to

bankruptcy said lien, such as mortgage, attach-

ment or judgment, will be or may be invalidated

or voided by reason of the bankruptcy act. If,

then. Congress has the constitutional right to void

these liens by express statutory enactments, why

has not Congress the same right with reference to

tax liens to provide that such tax liens shall be

subsequent to preferred wage claims? We think

that Congress does have the same constitutional

right to limit tax liens as it would have to provide

that attachments, mortgages, or judgments within

one year, two years or five years might be voided.

In International Shoe Co. v. Pinkus, 278 U. S.

261; 73 L. Ed. 318, at page 320, we find the follow-

ing statement by Mr. Justice Butlerj

"A state is without power to make or en-

force any law governing bankruptcies that im-

pairs the obligation of contracts or extends to

persons or property outside its jurisdiction or

conflicts with the national bankruptcy laws."

(Citing numerous cases.)

Applying this statement to tax liens we believe

it means that since the bankruptcy statute, Sec. 64,

puts all taxes subsequent to preferred wage claims

in bankruptcy administration, that a state would

be powerless to make a lien of a tax claim so as to

defeat the right of preferred wage claimants of
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obtaining their priority as provided in said Sec. 64.

The import of the quotation is that Congress has

the constitutional right to so legislate and having

legislated, thereupon state legislation to the con-

trary becomes nullified to that extent in bankruptcy

proceedings.

In the case of Oliver v. United States, 268 U. S.

1, decided in 1925, the Supreme Court found for

priority of tax claims over preferred labor claims.

By reason of this decision Congress passed an

amendment in 1926 to Sec. 64 of the Bankruptcy

Act, reversing this priority. From this decision

we quote the following as having some bearing

upon this particular point:

"Guaranty Title & T. Co. v. Title Guaranty

& S. Co., supra, declares that the taxes of par-

agraph 'a' are 'civil obligations, not personal

conventions, and preference was given to

them' over the wages specified by clause (4),

paragraph 'b'. We adhere to this as a correct

statement of the general rule to be followed

whenever it does not clearly appear that the

particular tax has been subordinated to claims

for wages by some relevant law."

We also find the following statement in the

Oliver v. United States case:

"And as the local laws gave no superior

right to the city's unsecured claim for taxes,

we are unable to conclude that Congress in-
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tended by Sec. 64(a) to place it ahead of valid

lien holders."

This statement means to the writer that if Con-

gress had intended to place any division ahead of

valid lien holders that it would and could have

done so within its constitutional right. I think my
contention is further borne out by the language im-

mediately following the last quotation in the Oliver

V. United States case, as follows:

"Of course, this opinion must be read in the

light of the question under consideration

—

Does Sec. 64 require that taxes shall be paid

in advance of debts secured by liens which,

under the local law, are superior to claims

for such taxes?"

The import of this language is that Congress has

the power to place other debts over debts secured

by liens which under the local law are superior to

them, that is, labor over tax liens. This certainly

does not state that Sec. 64 cannot place taxes or

other debts ahead of debts secured by liens under

the local law.

In the late case of State of New York v. Irving

Trust Com.pany, 22 A. B. R. (N. S.) 286, 288 U. S.

329, 77 L. Ed. 815, the Supreme Court said in the

last paragraph:

"The Federal Government possesses supreme

power in respect of bankruptcies. Interna-

tional Shoe Company v. Pinkus, 278 U. S. 261,
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13 Am. B. R. (N. S.) 108, 49 S. Ct. 108, 73 L.

Ed. 318. If a state desires to participate in the

assets of a bankrupt she must submit to ap-

propriate requirements by the controlling

power; otherwise, orderly and expeditious pro-

ceedings would be impossible and a funda-

mental purpose of the Bankruptcy Act would

be frustrated." And also stated : "The Federal

Constitution clothes the Congress with power to

establish uniform laws on the subject of bank-

ruptcies."

In cases that will be hereafter considered, cer-

tain lower courts found that Congress did have

constitutional power to make the constitutional

enactments under discussion. These cases are: In

the Matter of Brannon, et al., 19 A. B. R. (N. S.)

245, D. C. Texas; 53 Fed. (2d) 401; In the Matter

of Glover Casket Company (D. C. Ga.) 22 A. B. R.

(N. S.) 24, 1 Fed. (Supp.) 743, and In re Clarence

W. Baldwin, 23 A. B. R. (N. S.) 523, D. C. Penn.

4 Fed. (Supp.) 90.

POINT II.

Assignments II and III.

"All taxes" in Sec. 64—a and b of the Bank-

ruptcy Act includes tax liens.

AUTHORITIES

Bankruptcy Act, Sections 64 and 67.
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State of New Jersey v. Anderson, 17 A. B. R.

63, 203 U. S. 483; 51 L. Ed. 284.

City of Richmond v. Bird, 249 U. S. 174; 39

S. C. R. 186.

In the Matter of Brannon, 19 A. B. R. (N. S.)

245; 53 Fed. (2nd) 401.

In the Matter of Glover Casket Company, 22

A. B. R. (N.S.) 24; 1 Fed. (Supp.) 743.

In re Clarence W. Baldwin, 23 A. B. R. (N. S.)

523; 4 Fed. (Supp.) 90.

Congress intended to and did, by "a relevant

and positive provision" place tax liens subsequent

to preferred labor by the amendment of 1926 to

Sec. 64-a and 64-b. Prior to 1926 most of the

lower courts held that preferred labor came prior

to taxes until the matter was decided otherwise

by the United States Supreme Court in 1925 in

the case hereinbefore mentioned of Oliver v. United

States. The following year Congress amended the

Bankruptcy Act, including Sec. 64-a and 64-b. For

the convenience of the court we shall first quote

from Sec. 64-a of the Bankruptcy Act prior to the

amendment and emphasize those words eliminated

from the statute by the amendment, and then quote

64-a as it now exists and emphasize those words

Vv'hich change it from the old law.

"Sec. 64(a). The court shall order the

trustee to pay all taxes legally due and owing

by the bankrupt to the United States, State,

county, district, or municipality in advance of
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the payment of dividends to creditors, and

upon filing the receipts of the proper public

officers for such payment he shall be credited

with the amount thereof, and in case any ques-

tion arises as to the amount or legality of any

such tax, the same shall be heard and de-

termined by the court."

"Sec. 64(a). The court shall order the

trustee to pay all taxes legally due and owing

by the bankrupt to the United States, State,

county, district, or municipality, in order of

priority as set forth in paragraph (b) hereof:

Provided, That no order shall be made for the

payment of a tax assessed against real estate

of a bankrupt in excess of the value of the

interest of the bankrupt estate therein as de-

termined by the court. Upon filing the re-

ceipts of the proper public officers for such

payments the trustee shall be credited with

the amounts thereof, and in case any question

arises as to the amount or legality of any such

tax the same shall be heard and determined by

the court."

It will be noticed that the law specifies that

"all taxes legally due and owing" under the new

statute shall be paid "in order of priority as set

forth in paragraph (b) hereof." Referring then to

64 (b) under the old statute we find no mention

of taxes. There are five (5) sub-divisions set out.

Under the Section of 64(b) as amended in 1926,
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Congress has set out seven (7) sub-divisions and

sub-division (6) refers to taxes. Thus taxes are

payable after No. 5 which has to do v^ith wage

claims. Sub-division 6 states "taxes payable under

paragraph (a) hereof." Now paragraph (a) states,

as just mentioned, "all taxes legally due and owing."

There is no distinction made as between taxes that

may be a lien or those that are not made liens. On

the contrary the statute says all taxes. This pro-

vision in Sec. 64 is the only positive one with refer-

ence to taxes in the Act.

We believe Congress could have legislated that

all wage claims, whether being collected by means

of mechanics' liens or not, shall be paid in the

order of priority as specified for wages in Sec. 64-b

of the Bankruptcy Act, and also that the same

might have been said as to taxes whether being

collected as liens or not. Taxes are not debts and

they do not lose their nature of a pecuniary burden

for the support of government by reason of an

attempt to collect by way of a lien. We think

they are taxes nevertheless. We think we are

supported in this by the decision of the United

States Supreme Court in State of New Jersey v.

Anderson, 17 A. B. R. 63, at pages 68 and 69; 203

U. S. 483, 51 L. Ed. 284:

"* * * * Conceding the doctrine that the mean-

ing of a statute is a State question, except

where rights, the subject of adjudication by

the Federal courts, have accrued before its
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construction by the State court, or the ques-

tion of contract within the protection of the

Federal Constitution is involved, still a State

court, while entitled to great consideration,

can not conclusively decide that to be a tax

within the meaning of a Federal law, pro-

viding for the payment of taxes, which is not

so in fact. The section (64-a) itself declares

that in case of disputes as to the amount or

legality of any such tax, they shall be heard

and determined by the court. The State court

may construe a statute and define its meaning,

but whether its construction creates a tax

within the meaning of a Federal statute, giv-

ing a preference to taxes, is a Federal ques-

tion, of ultimate decision in this court.

"We are of opinion that this claim was for

a tax. The language of the Act, as we have

said, is very broad and includes all taxes. It

is not necessary to enter upon a discussion of

the different forms which taxes may take.

Generally speaking, a tax is a pecuniary bur-

den laid upon individuals or property for the

purpose of supporting the government. * * * *

"The form of the collection of taxes is left

to the discretion of the taxing power; some-

times a lien is provided, sometimes a summary

method of collection is awarded ; in other cases,

an action for debt is given, and, as in the

present case, with the right of prohibition of
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the exercise of corporate franchises by injunc-

tion for failure to pay."

Coos County contends that tax liens are in-

cluded under the wording of Section 67-d. The

general statement therein contained, we believe,

must now give way as far as taxes are concerned,

to the positive provision in Section 64, or to use

the language of the United States Supreme Court

in City of Richmond v. Bird, 249 U. S. 174; 39

S. C. R. 186, in the next to the last paragraph:

"Other provisions must, of course, be construed

in view of this positive one." Obviously Coos

County has overlooked the fact that there is noth-

ing in the Bankruptcy Act stating that valid mort-

gage liens or mechanics' liens shall be inferior to

preferred wages or costs of administration, while

all taxes are expressly made inferior by the pro-

visions of Section 64-a and 64-b, a "positive pro-

vision" of "relevant federal law". The county's

claim that tax liens are in the same position as

mortgages and mechanics' liens cannot be sup-

ported.

Our views of the matter and what would be

our reasoning is so well expressed in some of the

decisions on this point, that, for brevity, we shall

merely refer to these decisions and make no ex-

tended comments. The particular decisions are: In

the Matter of Brannon, et al. (D. C. Texas), 19

A. B. R. (N.S.) 245, 53 Fed. (2nd) 401; and next.

In the Matter of Glover Casket Company, bankrupt
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(D. C. Ga.) 22 A. B. R. (N. S.) 24, 1 Fed. (Supp.)

743. Another decision to which we call the court's

attention and reasoning therein is that of In re

Clarence W. Baldwin, 23 A. B. R. (N. S.) 523, D.

C. Penn, 4 Fed. (Supp.) 90. We also wish to call

the court's attention to the opinion and reasoning

of the Referee as set forth at pages 20, 22 and 23

of the Transcript of Record. The whole of the

decisions just mentioned are in point and for that

reason we have not quoted extracts therefrom,

knowing that this court will read them. In these

opinions the courts have well considered, it will

be noticed, the argument that has been advanced

by Coos County that its claim comes under Sec.

67-d, and have answered it.

We particularly call attention to that part of

Judge Atwell's decision in the Brannon case where-

in he shows that there is no ambiguity as between

Sec. 64 and Sec. 67d, "by applying Sec. 67 to such

liens as it specifically mentions, and Sec. 64 to

such things as it deals with, * * * *."

While little money is involved in the present

case, still the case is of great importance for the

reason that the decision will affect hundreds of

bankruptcies. A cursory check of the bankrupt-

cies filed will show a large proportion of cases in

which there is not sufficient money to pay both

taxes and preferred labor claims. If the various

states may defeat the provisions of the Bankruptcy

Act, and the intent of Congress to place taxes sub-
i

I
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sequent to preferred labor, by creating tax liens,

and said tax liens should be held to take precedence

over preferred labor claims, then not only will

preferred labor, in a large number of cases, fail

to receive anything on such claims, but adminis-

tration costs, including filing fees, etc., v^ill have

to go unpaid, while taxes take all of the money.

We think it clear that Congress intended that pre-

ferred labor should come ahead of every and all

kinds of taxes. (See In Matter of Glover Casket

Company, Bankrupt, and 1926, 69 Cong. Rec. 7527,

page 15, Colin Analysis 1926 Annotated.)

In Oregon it will be seen from the quotation

heretofore made from the Code, that taxes become

a lien immediately upon making of the assessment.

In other words, for all practical purposes, in Ore-

gon, all taxes are liens. If it is held that tax liens

do not come under Sec. 64, then as far as Oregon

is concerned, and other states with similar laws,

it has defeated and nullified the provision for taxes

set out in Sec. 64, and has defied the clear inten-

tion of Congress.

It occurs to us that in those states where taxes

are not immediately made a lien upon the making

of the assessment that such tax lien might be used

to create a preference, if such tax liens are held to

take priority over preferred labor claims. For in-

stance, under such condition a preferred labor

claim would take priority in bankruptcy over an

ordinary tax claim, but the taxing authorities hear-
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ing of or anticipating bankruptcy might rush in a

few days, or longer, before bankruptcy and perfect

a tax lien by possession or other statutory pro-

cedure and then by having their tax lien allowed

in the bankruptcy court prior to preferred labor

and costs of administration, obtain for themselves

a preference over wage claimants.

POINT III.

Assignment IV.

Expenses of administration and preferred

wages must be paid prior to tax liens.

Authorities

Bankruptcy Act, Sections 64 and 67.

In Re Tressler, 20 Fed. (2nd) 665; 10 A. B. R.

(N. S.) 279.

Isaacs V. Hobbs, 282 U. S. 734; 75 L. Ed. 645.

Van Huffel v. Harkelrode, 284 U. S. 255; 76

L. Ed. 259.

Rem., Vol. 6, page 104.

If, as we contend, Congress had the right and

did include tax liens under said Section 64, it fol-

lows, of course, that administrative expenses will

take priority over all taxes.

Coos County heretofore relied heavily on the

case of In re Tressler (D. C. Alabama) 20 Fed.

(2nd) 665, to sustain its claim of priority of tax

lien over preferred labor. Coos County abandoned
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the holding of Judge Clayton in the Tressler case

when said Judge held that moneys on hand must

be disbursed first on costs of administration, next

on tax liens, and balance pro rated on labor claims.

District Judge Fee sustained Coos County by hold-

ing that Coos County took priority over every-

thing excepting the bare expense of sale.

In a large proportion of cases Sheriffs let taxes

accumulate for years, the same as in this case be-

fore the court. Taxes often take all the funds

after court expenses and preferred labor are paid.

Taxes in Oregon, according to the state statute

becomes liens as soon as the assessment is made.

If taxes are such liens as are not governed by

the order of priority in Section 64-b, then in those

cases where the funds are insufficient to pay both

taxes and preferred labor, not only will preferred

labor be deprived of priority but the expenses of

administering the estate in bankruptcy will take

second place to taxes although the present statute

classes such expenses ahead of taxes in Section

64-b, 1, 2 and 3. In such cases if the tax lien

takes priority the bankruptcy court would be

pov/erless to function for lack of operating ex-

penses. There are a large number of these cases.

If only the bare costs of sale could be charged

against the fund it means that there would be

little, if anything, with which to pay a receiver

or trustee. The natural effect of that is that re-

ceivers and trustees could not be found to in-
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vestigate, inventory and sell small estates. Besides

expenses of inventory, liability for rent and such

expenses, it would be necessary to file certain peti-

tions and obtain certain orders from court v^^hich

w^ould require services of an attorney whose ex-

penses and services could not be paid for. The

administration by courts of bankruptcy estates in

their care would suffer greatly. It is difficult

enough now to obtain proper administration of

small bankruptcy estates. For illustration, suppose

a certain bankruptcy estate showed assets of $1,-

000.00, consisting of stock and fixtures, and the

schedules revealed tax claims of $550.00. It is

quite probable that upon sale these assets would

not bring as much as $550.00. If they did not,

there would be not only no fees for a trustee, but

if the filing fees had not been paid, there would

not be sufficient money to pay the fees of the

bankruptcy court including the $15.00 fee that

goes to the Referee. Jurisdiction over an estate

is in the Bankruptcy Court and the Referee must

administer it, but the Referee would have great

difficulty in getting any one to attempt a sale for

the reason that administrators or trustees cannot

work for nothing. Most of the cases handled by

the Referees in the smaller communities would

come within the classifications where tax liens are

larger in amount than the assets would sell for.

If the county took over all of the property

under its lien the Referees would receive nothing.
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It is common knowledge that even now it is diffi-

cult to obtain competent Referees in the smaller

communities. This situation will prove very

disastrous to all bankruptcy administration if it

prevails.

The necessity for administration in the Bank-

ruptcy Court is well established and is mentioned

in the case of Isaacs v. Hobbs, 282 U. S. 734; 75

L. Ed. 645, in the following language quoted there-

from :

"Upon adjudication, title to the bankrupt's

pi'operty vests in the trustee with actual or

constructive possession, and is placed in the

custody of the Bankruptcy Court. Mueller v.

Nugent & Nugent, 184 U. S. 1, 14; 46 L. Ed.

405, 411; 22 S. Ct. 269. The title and right to

possession of all property owned and possessed

by the bankrupt vests in the trustee as of the

date of the filing of the petition in bank-

ruptcy, no matter whether situated within or

without the district in which the court sits.

(Citing cases.) It follows that the Bankruptcy

Court has exclusive jurisdiction to deal with

the property of the bankrupt estate."

And again at the end of the foregoing decision

we find the following:

"Indeed a court of bankruptcy itself is pow-

erless to surrender its control of the admin-

istration of the estate."
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In a recent case the Supreme Court of the

United States in discussing the power of the

Bankruptcy Court to sell free from encumbrances,

made certain statements which may indicate its

leaning with reference to priority of administra-

tion expense. We, therefore, refer the court to

this quotation from Van Huffel v. Herkelrode, at

page 255 of 284 U. S., 76 L. Ed. 259, as follows:

"No good reason is suggested why liens for

state taxes should be deemed to have been

excluded from the scope of this general power

to sell free from encumbrances. Section 64

of the Bankruptcy Act grants to the court

express authority to determine 'the amount or

legality' of any tax. To transfer the lien from

the property to the proceeds of its sale is the

exercise of a lesser power; and legislation con-

ferring it is obviously constitutional. Realiza-

tion upon the lien created by the state lav/

must yield to the requirements of bankruptcy

administration."

The matter has been set forth quite ably by

Mr. Remington in his late work on bankruptcy in

the 1932 supplement. Vol. 6, at page 104 thereof,

wherein the author after commenting on the

change of priority as between wages and taxes

after the amendment of 1926, says:

"* * * * On the other hand, it was at all times

improper in theory, and unnecessary from the

I
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point of view of statutory construction, ever

to have placed taxes in advance of costs of

administration; for were they so placed, the

administration of the estate might be com-

pletely blocked. The state is no more inter-

ested in the collection of taxes for the sup-

port of the government in its general functions

than in the collection of its support in admin-

istering justice in the particular case immed-

iately at hand—both taxes and costs being for

the support of the government in the per-

formance of its functions, and it would seem

on principle that the particular support should

have precedence over the general support, else

the general support itself would fail."

We have given some space to this phase of the

matter for the reason that it appears that it is of

considerable importance to the Federal Courts in

their administration of the Bankruptcy Act. Un-

less they have funds or the means of administering

the smaller estate their administration will lose

considerable of its present efficiency.

SUMMARY

Congress has power to make uniform laws in

bankruptcy and we believe we have shown that it

is within the scope of its authority to legislate the

priority of tax liens. We have shown that "taxes"

as used in Section 64 is a very broad term, speci-

fying as it does "all taxes".
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We have also shown that Congress intended

that labor within the period of time prescribed

for priority should take precedence over taxes of

all kinds; that Congress felt that laborers needed

this protection more than the state did, otherwise

this would work a hardship on many of the poorer

laboring classes.

In fact, a large proportion of state statutes

place ordinary tax claims prior to all wage claims.

There can be no question but that Congress was
advised of this when in Section 64 it reversed this

order and placed certain wage claims ahead of

taxes.

We have called attention of this court to the

need of the Federal Court for its proper expenses

in the administration of bankruptcy estates, and

how such administration will suffer if tax liens

are allowed to deplete estates of all assets in a

large number of cases.

If, as we think, Congress had the right to and

did include tax liens within the words "all taxes"

in Section 64 of the Bankruptcy Act, and the

decision of this court is made in accordance there-

with, many unfortunate conditions may be avoided.

We respectfully submit that the District Court

should be reversed and that an order should be

entered herein that Congress has the constitutional

right and did include tax liens within the term "all

taxes" in Section 64 of the Bankruptcy Act.
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Respectfully submitted,

WM. B. LAYTON,
N. RAY ALBER.




